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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, in which appel- 
lee was held entitled to the benefits of the $5,000 gratuitous 
National Service Life Insurance provided by Section 
1 of the Act of July 11, 1942, 56 Stat. 657, 38 U.S.C. 
802(d) (3) (B) (1952). Appellee invoked the jurisdiction 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15058 


Unrrep States or AMERICA, APPELLANT, 


Vv. 


Eprranra P. Voa Dz Suarez, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the United States 
District Court for the District of Columbia, in which appel- 
lee was held entitled to the benefits of the $5,000 gratuitous 
National Service Life Insurance provided by Section 
1 of the Act of July 11, 1942, 56 Stat. 657, 38 U.S.C. 
802(d) (3) (B)(1952).2 Appellee invoked the jurisdiction 


1 Title 38 (“Veterans Benefits”) of the United States Code was 
enacted into positive law by the Act of September 2, 1958, Public 
Law 85-857, 85th Cong., 2d Sess., 72 Stat. 1105, and became effective 
on January 1, 1959. While the provisions of the National Service 
Life Insurance Act of 1940 with respect to gratuitous insurance 
benefits (38 U.S.C. 802(d) (1952)) were repealed by Section 14(75) 
of the Act of September 2, 1958, 72 Stat. 1105, 1172, and were not 
reenacted, its terms remain in effect with respect to appellee by 
virtue of the savings provision of 38 U.S.C. 788. (Title 38 does not 
yet appear in a bound supplement to the 1952 edition of the United 
States Code. It may be found in U. S. Code Cong. & Ad. News, 
Pamphlet No. 16, October 1, 1958.) 
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of the District Court under Section 617 of the National 
Service Life Insurance Act of 1940, 54 Stat. 1014, 38 
U.S.C. 817 (J. A. 2). The Government contested the juris- 
diction of the District Court on the ground that suit was 
not brought within the applicable six year period set 
forth in Section 1 of the Act of May 29, 1928, 45 Stat. 964, 
38 U.S.C. 445 (J. A. 5, 8). Judgment in favor the appellee 
was entered on November 6, 1958 (J. A. 41-42). Notice of 
appeal was filed on January 2, 1959 (J. A. 43). The juris- 
diction of this Court rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Appellee’s son, Ricardo P. Suarez, entered duty in the 
Armed Forces of the United States in the Philippines 
on December 8, 1941 (J. A. 2). He was captured on 
April 10, 1942, and remained a prisoner of war in a 
Japanese camp until his death on June 17, 1942 (J. A. 2). 
Pursuant to Section 1 of the Act of July 11, 1942, 56 Stat. 
657, 38 U.S.C. 802 (da) (3) (B) (1952), infra, pp. 5-6, Ricardo, 
by reason of his prisoner of war status, was deemed to 
have applied for and to have been granted National Serv- 
ice Life Insurance in the amount of $5,000. 

On April 25, 1947, appellee, the serviceman’s mother, 
and Jovencio Suarez, the serviceman’s father,? filed claim 
with the Veterans Administration to recover the insurance 
proceeds, (J. A. 3, 11-14). The claim was denied on April 3, 
1952, by the Director, Dependents and Beneficiaries Claims 
Service of the Veterans Administration, on the ground 
that the evidence of record showed that, on the date of 
the serviceman’s death, the claimants’ income was suf- 
ficient for their reasonable maintenance and support; 
accordingly, they could not qualify as ‘¢dependent”’ parent- 
beneficiaries within the meaning of 38 U.S.C. 802 (d) (2) 
(1952), infra, p. 6, (J. A. 15-16). The letter of denial 
further advised appellee and her husband that they had 
the option of either appealing the decision to the Adminis- 


2 Jovencio Suarez died prior to the institution of this action and, 
therefore, is not a party thereto. 
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trator of Veterans Affairs, or of instituting legal action 
(ibid.). 

An appeal to the Administrator of Veterans Affairs 
was taken on November 6, 1952 (J. A. 9, 17-18). By letter 
dated March 18, 1953, the Board of Veterans Appeals 
denied the appeal (J. A. 19). The letter concluded with 
the following paragraph (J. A. 21): 


From a careful review of the entire record, the 
Board finds that the appellants have not shown that 
the income available to them at the time of the veteran’s 
death was insufficient for their reasonable support 
and maintenance. Accordingly, they are not con- 
sidered to have been dependent within the meaning 
of existing laws and regulations. The appeal is, ac- 
cordingly, denied and this decision constitutes final 
administrative denial of this claim. 


On May 12, 1953, appellee and her husband sent a 
“‘Petition’’ to the Director, Dependents and Beneficiaries 
Claims Service, of the Veterans Administration, request- 
ing reconsideration of the denial of their claim (J. A. 23). 
On June 10, 1953, the Director replied in pertinent part 
as follows (J. A. 27-28) : 


As you were informed by the Board of Veterans Ap- 
peals, the denial of your appeal constitutes final ad- 
ministrative action on your claim, and no further con- 
sideration by this office is in order. 


On July 27, 1953, appellee and her husband wrote to the 
Board of Veterans Appeals requesting permission to pre- 
sent additional evidence in support of their claim (J. A. 29). 
After such permission was granted, and the evidence re- 
ceived, appellee and her husband were advised on November 
12, 1953, that (J. A. 30-31): 


The evidence submitted has been considered but war- 
rants no change in the previous action taken. The 
denial of your appeals from disallowance of your 
claims for National Service Life Insurance and death 
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compensation prior to January 1, 1949, constitutes final 
administrative action. 


On March 29, 1954, and on August 11, 1954, appellee again 
requested reconsideration of the denial of her claim. The 
Veterans Administration responded on October 12, 1954, 
that (J. A. 33-34) : 


As you have been previously informed, the denial of 
your appeal constitutes final administrative action on 
your claim. No further action may therefore be taken. 


Appellee’s final request for reconsideration was for- 
warded on November 23, 1954 (J. A. 35). On December 
27, 1954, she was sent the following letter by the Chairman 
of the Board of Veterans Appeals (J. A. 36) : 


This will acknowledge receipt of your letter of Novem- 
ber 23, 1954, regarding your insurance claim in the 
above-captioned case. 


The Board’s determination was made on the record in 
its entirety that the evidence did not establish your 


dependency during the relevant period in question and 
the appeal was denied. 


It is provided by law that claim for benefits adminis- 
tered by this Administration are subject to one review 
on appeal to this Board. Since such review has been 
accorded your claim, no further action is indicated by 
this office. 


Appellee brought this action in the District Court on 
February 14, 1956 (J. A. 1-4). Invoking the jurisdiction 
of the court under 38 U.S.C. 817° (J. A. 2), appellee 
alleged that her claim for the insurance benefits had been 
filed with the Veterans Administration on April 25, 1947, 
‘Cand was continuously under consideration until the said 
claim was fully denied on December 27,1954 * * ° (J. A. 


3 Section 617 of the National Service Life Insurance Act of 1940, 
54 Stat. 1014. 


5 


3). She further alleged that, as the dependent mother 
of the insured, she was entitled to recover the $5,000 auto- 
matic insurance that had been granted him (J. A. 3). 

The Government answered the complaint raising, inter 
alia, the defense that the suit had not been brought within 
the six-year period of limitations set forth in 38 U.S.C. 445 
(J. A. 5). In advance of trial, the Government filed a 
motion to dismiss or in the alternative for summary judg- 
ment grounded upon the appellee’s failure to institute the 
action within the statutory time period (J. A. 8). This 
motion was denied by the District Court (J. A. 37). After 
subsequent trial on the merits,‘ the court concluded that the 
appellee had established her entitlement to the insurance 
proceeds (J. A. 39). On the threshold issue as to when 
the final administrative denial of the appellee’s claim had 
been made, the court expressly found that the claim had 
been ‘‘continuously under consideration’’ until December 
27, 1954 (J. A. 39). This was the date on which the agency 
had acknowledged, and responded to, the most recent letter 
of the appellee (supra, p. 4) and, if regarded as repre- 
senting the final administrative denial of appellee’s claim, 
renders the suit timely by four days.® 

This appeal followed (J. A. 43). 


STATUTES INVOLVED 


1. The National Service Life Insurance Act of 1940, 54 
Stat. 1008, as amended, 38 U.S.C. 801-818 (1952), provided 
in pertinent part as follows (as it appears in the United 
States Code) : 


38 U.S.C. 802(d) (3) (B): 


Any person in the active service who on or after De- 
cember 7, 1941, and prior to April 20, 1942, has been or 
shall be captured, besieged, or otherwise isolated by the 
forces of an enemy of the United States for a period of 
at least thirty consecutive days and extending beyond 


4 All of the testimony was taken by deposition in the Philippines. 
5See, infra, p. 15, fn 13. 
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April 19, 1942, and at the time of such capture, siege, 
or isolation by the enemy did not have in force insur- 
ance in the aggregate amount of at least $5,000 under 
the War Risk Insurance Act, as amended, the World 
War Veterans’ Act, 1924, as amended, or this subchap- 
ter, shall be deemed to have applied for and to have 
been granted, effective as of the date of such capture, 
siege or isolation, National Service Life Insurance in 
an amount which together with any such insurance then 
in force shall aggregate $5,000 of insurance wi 


38 U.S.C. 802 (d) (5): 


If any person deemed to have been issued insurance 
under subsection (d)(3)(A) or (B) of this section dies 
without filing application and within the time limited 
therefor, death insurance benefits shall be payable in 
the manner and to the persons as stated in subsection 


(d)(2) °° ° 
38 U.S.C. 802 (d) (2): 


* © © payments hereunder shall be made only to the 
following beneficiaries and in the order named— 


(C) if no widow or widower entitled thereto, or 
child, to the dependent mother or father of the insured, 
if living, in equal shares ° ° °. 


38 U.S.C. 817: 


In the event of disagreement as to any claim arising 
under this subchapter, suit may be brought in the 
same manner and subject to the same conditions and 
limitations as are applicable to the United States 
Government life (converted) insurance under the pro- 
visions of sections 445 and 551 of this title. 


2. Section 19 of the World War Veterans’ Act, 1924, 43 
Stat. 612, as amended (38 U.S.C. 445), provides in pertinent 
part as follows (as it appears in the United States Code) : 


38 U:S.C. 445: 


In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of 
insurance between the Veterans’ Administration and 
any person or persons claiming thereunder an action 
on the claim may be brought against the United States 


No suit on yearly renewable term insurance shall 
be allowed under this section unless the same shall 
have been brought within six years after the right 
accrued for which the claim is made * * * Provided, 
That for the purposes of this section it shall be deemed 
that the right acerued on the happening of the contin- 
gency in which the claim is founded: Provided 
further, That this limitation is suspended for the 
period elapsing between the filing in the Veterans’ 
Administration of the claim sued upon and the denial 
of said claim by the Administrator of Veterans’ 


Affairs. Infants, insane persons, or persons under 
other legal disability, or persons rated as incompe- 
tent or insane by the Veterans’ Administration shall 
have three years in which to bring suit after the re- 


moval of their disabilities. 

The term ‘‘claim’’, as used in this section, means 
any writing which alleges permanent and total dis- 
ability at a time when the contract of insurance was 
in force, or which uses words showing an intention to 
claim insurance benefits, and the term ‘‘disagreement’’ 
means a denial of the claim by the Administrator of 
Veterans’ Affairs or someone acting in his name on 
an appeal to the Administrator.* * ° 


STATEMENT OF POINTS 
1. The District Court erred in failing to dismiss the 
appellee’s suit as time-barred by the six year period of 
limitations set forth in 38 U.S.C. 445. 
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2. The District Court erred in holding that the appel- 
lee’s claim for insurance benefits was continously under 
consideration by the Veterans Administration until Decem- 
ber 27, 1954. 


INTRODUCTION AND SUMMARY OF ARGUMENT 


The Government does not here challenge the District 
Court’s holding, based upon the depositional evidence 
adduced at trial, that the appellee qualifies as a dependent 
parent of the insured. Our sole concern on this appeal is 
with the failure of the District Court to respect the clear 
statutory time limitation which has been imposed by the 
Congress in connection with its allowance of suits on claims 
arising, as here, under the National Service Life Insurance 
Act. 

38 U.S.C. 445, the relevant statute, supra, p. 7 prescribes, 
aswe showin Part A, a strict six-year time limitation within 
which suit must be brought. This time limitation is juris- 
dictional and hence operates as a firm condition precedent 
upon the power of the court to entertain the action. 
Munro v. United States, 303 U.S. 36; Morgan v. United 
States, 115 F. 2d 427 (C.A. 5), certiorari denied, 312 U.S. 
701. Despite the definite time period which the statute 
fixes for the bringing of suit, 38 U.S.C. 445 further provides, 
as we show in Part B, that the running of the period is 
suspended ‘‘for the period elapsing between the filing in 
the Veterans Administration of the claim sued upon and the 
denial of said claim’. In Rosario v. United States, 70 App. 
D.C. 323, 106 F. 2d 844, certiorari denied, 308 U.S. 606, 
this Court, relying upon an earlier Highth Circuit decision, 
United States v. Bollman, 73 F. 2d 133, held that the run- 
ning of the period of limitations would continue to be 
suspended if, subsequent to the initial denial of the claim, 
the Veterans Administration acted ‘‘in a manner which 
would lead the claimant reasonably to believe that it is 
holding the matter open.”’ Grounded upon the notion that 
the claimant would refrain from bringing suit so long as he 
could reasonably assume that his claim was still being 
considered by the Veterans Administration, Rosario im- 
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posed upon the agency the duty of clearly apprising the 
claimant that his claim was finally and definitely denied. 

As we demonstrate in Part C, that duty was fulfilled by 
the Veterans Administration in this case prior to December 
27, 1954—the date chosen by the District Court as repre- 
senting the final administrative denial. We do not believe 
it consistent with the congressional purpose underlying a 
period of limitation for a claimant to suspend continuously 
the running of the statute merely by repeatedly addressing 
communications to the agency subsequent to an unequivocal 
final denial. Nor should the fact that the Veterans Ad- 
ministration, rather than ignoring each communication, has 
chosen courteously to acknowledge it and to advise the 
claimant of its continued adherence to its ruling, serve as 
a basis for suspension of the statute. 


ARGUMENT 


The District Court Erred in Failing to Dismiss This Action 
as Time-Barred Under the Controlling Statute of Limitations 


A. The Statutory Provisions. The only statute author- 
izing suit to be brought against the United States on any 
claim involving National Service Life Insurance is Section 
617 of the National Service Life Insurance Act of 1940, as 
amended, 38 U.S.C. 817, supra, p. 6. That section pro- 
vides that in event of disagreement as to any claim arising 
under such Act, suit may be brought in the same manner 
and subject to the same conditions and limitations appli- 
cable to United States Government life (converted) insur- 
ance under the provisions of Section 19 of the World War 
Veterans’ Act, 1924, as amended, 38 U.S.C. 445, supra, 
p. 7. 

The provisions of 38 U.S.C. 445, which are controlling 
here, in turn provide that no suit shall be allowed ‘‘unless 
the same shall have been brought within six years after the 
right accrued for which the claim is made’’,® and that the 


The requirement that suit be brought within a specified time 
was first added to the jurisdictional statute by Section 1 of the Act 
of May 29, 1928, 45 Stat. 964. The purpose of the amendment 
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right accrues ‘‘on the happening of the contingency on 
which the claim is founded.’’? Although the statute fixes 
a definite time within which suit must be brought, it also 
provides that the running of the period of limitations ‘‘is 
suspended for the period elapsing between the filing in the 
Veterans Administration of the claim sued upon and the 
denial of said claim.”’ 38 U.S.C. 445. 

38 U.S.C. 445 has been consistently interpreted as being 
not an ordinary statute of limitations, but rather a firm 
condition precedent upon the power of the court to enter- 
tain a suit for insurance benefits. Thus, a plaintiff is re- 
quired to establish facts showing timely suit in order to 
make out a prima facie case. Lynch v. United States, 80 
F. 2a 418 (C.A. 5), certiorari denied, 298 U.S. 658. And, 
the failure to bring an action within the statute’s specified 
time period will operate as a bar to judgment even though 
the statute was not pleaded by the Government. Morgan 
v. United States, 115 F. 2d 427 (C.A. 5), certiorari denied, 
312 U.S. 701. Indeed, government attorneys have been ex- 
pressly held by the Supreme Court to be without authority 
to waive the limitations imposed by the statute. Munro v. 
United States, 303 U.S. 36. 

The jurisdictional nature of the time limitation is further 
underscored by the fact that the issue may be raised for the 
first time on appeal or after the entry of judgment, United 
States v. Mills, 91 F. 2d 487 (C.A. 6), and, moreover, may 
not be abrogated by estoppel. Roskos v. United States, 130 
F. 2d 751 (C.A. 3), certiorari denied, 317 US. 696. In 
We Se ee ee ee 
was to establish a uniform period of limitations (6 years) in lieu 
of the varying periods of limitation (3-20 years) found in state 
statutes theretofore made applicable to insurance actions by the 
Conformity Act. See United States v. Towery, 306 US. 324; United 
States v. Wallace, 123 F. 2d 484 (C.A. 10); H. Rept. No. 1274, 70th 
Cong,., Ist Sess., p. 1; S. Rept. No. 1297, 70th Cong., Ist Sess., p. I. 

7 Since policies of National Service Life Insurance mature only 
on death, it is this contingency, ze. the death of the insured on 
June 7, 1942, upon which appellee’s claim is indisputably founded. 
See Riley v. United States, 212 F. 2d 692 (C.A. 4) ; ef. United States 
v. Towery, 306 U.S. 324. 
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short, as the Tenth Cireuit observed in United States v. 
Fitch, 185 F. 2d 471, 474: 


The United States may be sued only in cases plainly 
within the terms of the authorizing statute [38 U.S.C. 
445] and the courts cannot go beyond the letter of the 
consent given. * * * Statutes waiving the immunity 
to suit are strictly construed and Congress may grant 
the right with whatever restrictions it deems 
proper. °° ° 


B. The Doctrine of ‘‘Continuing Negotiations’. As we 
have just described, the limitation provisions of 38 U.S.C. 
445 impose a firm six-year period in which suit must be 
brought. The statute, however, is not without its softening 
feature. As previously noted, supra, p. 10, 38 U.S.C. 445 
also provides that the running of the period of limitations 
“cis suspended for the period elapsing between the filing in 
the Veterans Administration of the claim sued upon and 
the denial of said claim.’’ In three appellate cases, includ- 
ing one from this Circuit, it has been held that an adminis- 
trative denial of a claim would not be viewed as recommenc- 
ing the running of the limitation period in circumstances 
where, subsequent to the denial, the Veterans Administra- 
tion acted ‘‘in a manner which would lead the claimant rea- 
sonably to believe that it is holding the matter open * ° *.”’ 
United States v. Bollman, 73 F. 2d 133, 135 (C.A. 8) ; Gam- 
bill v. United States, 102 F. 2d 667 (C.A. 10); Rosario v. 
United States, 70 App. D.C. 323, 106 F. 2d 844, certiorari 
denied, 308 U.S. 606. 

In Bollman, supra, where the doctrine was first enunci- 
ated, the Veterans Burean, after having informed the claim- 
ant in 1926 that her claim had been denied, participated 
in continuing negotiations with the claimant which were 
directed to setting aside the Bureau’s denial. For example, 
as late as October 12, 1931, there was a communication from 
the Bureau to the claimant’s attorney which stated (73 
F. 2d 133, at 135): 


“You are advised that the evidence submitted with 
your present communication is now receiving proper 
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right accrues ‘‘on the happening of the contingency on 
which the claim is founded.’’? Although the statute fixes 
a definite time within which suit must be brought, it also 
provides that the running of the period of limitations ‘‘is 
suspended for the period elapsing between the filing in the 
Veterans Administration of the claim sued upon and the 
denial of said claim.”’ 38 U.S.C. 445. 

38 U.S.C. 445 has been consistently interpreted as being 
not an ordinary statute of limitations, but rather a firm 
condition precedent upon the power of the court to enter- 
tain a suit for insurance benefits. Thus, a plaintiff is re- 
quired to establish facts showing timely suit in order to 
make out a prima, facie case. Lynch v. United States, 80 
F. 24 418 (C.A. 5), certiorari denied, 298 U.S. 658. And, 
the failure to bring an action within the statute’s specified 
time period will operate as a bar to judgment even though 
the statute was not pleaded by the Government. Morgan 
v. United States, 115 F. 2d 427 (C.A. 5), certiorari denied, 
312 U.S. 701. Indeed, government attorneys have been ex- 
pressly held by the Supreme Court to be without authority 
to waive the limitations imposed by the statute. Munro v. 
United States, 303 US. 36. 

The jurisdictional nature of the time limitation is further 
underscored by the fact that the issue may be raised for the 
first time on appeal or after the entry of judgment, United 
States v. Mills, 91 F. 2d 487 (C.A. 6), and, moreover, may 
not be abrogated by estoppel. Roskos v. United States, 130 
F. 2d 751 (C.A. 3), certiorari denied, 317 U.S. 696. In 
i a ee ee 
was to establish a uniform period of limitations (6 years) in lieu 
of the varying periods of limitation (3-20 years) found in state 
statutes theretofore made applicable to insurance actions by the 
Conformity Act. See United States v. Towery, 306 US. 324; United 
States v. Wallace, 123 F. 2d 484 (C.A. 10); H. Rept. No. 1274, 70th 
Cong,, 1st Sess., p. 1; S. Rept. No. 1297, 70th Cong., Ist Sess., p. 1. 

7 Since policies of National Service Life Insurance mature only 
on death, it is this contingency, ze. the death of the insured on 
June 7, 1942, upon which appellee’s claim is indisputably founded. 
See Riley v. United States, 212 F. 2d 692 (C.A. 4); cf. United States 
v. Towery, 306 U.S. 324. 


il 


short, as the Tenth Cireuit observed in United States v. 
Fitch, 185 F. 2d 471, 474: 


The United States may be sued only in cases plainly 
within the terms of the authorizing statute [38 U.S.C. 
445] and the courts cannot go beyond the letter of the 
consent given. * * * Statutes waiving the immunity 
to suit are strictly construed and Congress may grant 
the right with whatever restrictions it deems 
proper. * * ° 


B. The Doctrine of ‘‘Continuing Negotiations’. As we 
have just described, the limitation provisions of 38 U.S.C. 
445 impose a firm six-year period in which suit must be 
brought. The statute, however, is not without its softening 
feature. As previously noted, supra, p. 10, 38 U.S.C. 445 
also provides that the running of the period of limitations 
“<is suspended for the period elapsing between the filing in 
the Veterans Administration of the claim sued upon and 
the denial of said claim.”’ In three appellate cases, includ- 
ing one from this Circuit, it has been held that an adminis- 
trative denial of a claim would not be viewed as recommenc- 
ing the running of the limitation period in circumstances 
where, subsequent to the denial, the Veterans Administra- 
tion acted ‘‘in a manner which would lead the claimant rea- 
sonably to believe that it is holding the matter open * * °.” 
United States v. Bollman, 73 F. 2d 133, 135 (C.A. 8) ; Gam- 
bill v. United States, 102 F. 2d 667 (C.A. 10); Rosario v. 
United States, 70 App. D.C. 323, 106 F. 2d 844, certiorari 
denied, 308 U.S. 606. 

In Bollman, supra, where the doctrine was first enunci- 
ated, the Veterans Bureau, after having informed the claim- 
ant in 1926 that her claim had been denied, participated 
in continuing negotiations with the claimant which were 
directed to setting aside the Bureau’s denial. For example, 
as late as October 12, 1931, there was a communication from 
the Bureau to the claimant’s attorney which stated (73 
F. 2d 133, at 135) : 


“You are advised that the evidence submitted with 
your present communication is now receiving proper 
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consideration and you will be communicated with rela- 
tive thereto in due course.”’ 


It was not until December 1931, in a direct letter to the 
claimant, that the Bureau ‘‘definitely and finally adhered 
to its ruling.”? Ibid. The Court held that (zbid.): 


* * © so long as this order was under serious discus- 
sion in the bureau and until it finally declined to reopen 
the matter the order should not be deemed final for 
application of limitations against suit. Obviously, it is 
to the interest of all parties that suits of this character 
be avoided. While the claimant may treat the action 
of the government in its order of disagreement as final, 
yet it may continue to discuss and contest the matter 
before the bureau. So long as the bureau treats or 
acts in a manner which would lead the claimant reason- 
ably to believe that it is holding the matter open, we 
think it would be unjust to regard it as closed by the 
first order. The bureau can at any time definitely ter- 
minate such proceedings by stating that it declines to 
reopen and that its order is final. * ° of 


In this Court’s Rosario decision, supra, p. 11, the Vet- 
erans Bureau had denied the plaintiff’s claim in 1929. 
She then brought suif in the District Court in 1931. The 
Government defended on the ground that the 1929 denial 
was not final since it had not been signed by the Director 
of the Veterans Bureau nor by anyone acting in his name. 
Acceding to this defense, the plaintiff moved for dismisal 
of the action without prejudice and the action was so 
dismissed. After subsequent denial of the claim in 1935, 
plaintiff filed a new action in the same year. The Govern- 
ment urged that the claim had been finally denied in 
1929 and, accordingly, the statute of limitations barred 
the new action. The Court held that the Bureau’s letter 
to the plaintiff in 1929 did not constitute. a denial since, as 


13 


then required by statute,® it had not been signed by the 
Director. The Court further declared that the suit based 
upon the subsequent denial was not untimely in view of 
negotiations carried on between the claimant and the 
Veterans Bureau subsequent to the initial denial.? Ob- 
serving, for example, that the Director of Insurance 
had advised the claimant on July 16, 1931, ‘‘that the 
insurance feature of this case is being accorded con- 
sideration relative to which you will be further communi- 
cated with * * *,’??° the Court, relying on Ballman, supra, 
p. 11 held that negotiations had continued beyond the 
1929 denial and were not finally terminated until 1935. 

In a recent decision, the United States District Court 
for the District of Columbia, relying on this Court’s 
Rosario decision, similarly held that the statute of limita- 
tions would not run in circumstances where it appeared 
that both the claimant and the Veterans Administration 
‘assumed the issue was still open.’? De Pusana v. United 
States, 164 F. Supp. 672, 675. In that case, which, as 
here, involved a claim for gratuitous insurance benefits, 
the Veterans Administration had initially denied the plain- 
tiffs’ claim on October 24, 1952. Subsequent to that date, 
however, the plaintiffs continued to forward to the Veterans 
Administration additional evidence in support of their 


8 Act of May 29, 1928, 45 Stat. 964. The statute now provides 
for denial by the Administrator or any employee or agency of the 
Veterans Administration designated by him. Act of January 28, 
1935, 49 Stat. 1, 38 U.S.C. 445 (c). 


®The fact that the Government had asked for the dismissal 
of the plaintiff’s previous suit on the ground that the 1929 denial 
was not final was undoubtedly an additional factor in the Court’s 
decision. See Simmons v. United States, 110 F. 2d 296 (C.A. 4), 
rehearing denied, 111 F. 2d 618: “When the government pleaded 
the statute of limitations, in her subsequent suit, it was blowing 
both hot and cold, at the expense of the merits of the plaintiff’s 
claim. Undoubtedly the strong elements of equitable estoppel 
inherent in such a set of facts strongly tincture the holding in the 
[Rosario] case.” [111 F. 2d 618, at 619.] 


1070 App. D.C. 323, at 325, 106 F. 2d 844, at 846. 
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claim. After receiving the first additional evidence, the 
Veterans Administration sent the following letter to the 
claimants on May 28, 1953 (164 F. Supp. 672, 674): 


«© * © © Tt ig noted that you previously appealed to 
the Board of Veterans Appeals in connection with 
the disallowance of your claim for gratuitous National 
Service Life Insurance as dependent parent and that 
the Board denied your appeal on the ground that 
you were not dependent at the time of the veteran’s 
death. The evidence which you have submitted has 
been carefully considered together with all the other 
evidence on record and it is hereby determined that no 
change in the prior disallowance of your claim for in- 
surance is warranted.”’ 


After receiving further additional evidence forwarded 
shortly thereafter, the Veterans Administration advised the 
claimants on January 28, 1954, that (ibid.) : 


“The additional evidence submitted by you has 
been carefully considered together with all other evi- 


dence of record and it has been determined that no 
change in the prior disallowance of your claim is 
warranted.”’ 


Because it appeared reasonably certain to the District 
Court that the Veterans Administration had considered the 
matter open and had reviewed all of the evidence before 
arriving at the decision expressed in the letter of January 
28, 1954, the court held that the statute of limitations was 
suspended until that date.” 

The rationale of the doctrine of ‘‘eontinuing negotia- 
tions’’ as set forth in the foregoing cases is simply that, 
when the claimant continues to correspond with the Veter- 
ans Administration after receiving a denial of his claim and 
the Veterans Administration participates in such corre- 
spondence, without indicating to the claimant that its previ- 
ous order is final and that further administrative action will 


11. No appeal from that decision was taken by the Government. 
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not be taken, there is a danger that the claimant will be 
lulled into refraining from pursuing his right of judicial 
review. As stated by Judge Youngdahl in De Pusana 
(164 F. Supp. at 675): 


* * * [I]t would be possible for the Veterans 
Administration to mislead unsuspecting claimants 
by holding out the possibility of changing its decision 
and obviating the necessity of court action. 


Giving full weight in this case” to the considerations 
of fairness underlying the doctrine of continuing negotia- 
tions, we respectfully submit (and we shall now show) that 
appellee’s suit was still time barred and should have been 
dismissed by the District Court. 


C. Appellee’s Claim for Insurance Benefits Was Not 
“Continuously Under Consideration’’ by the Veterans 
Administration Until December 27, 1954. There appears 
to be no dispute that, if the agency letter of December 27, 
1954, is not regarded as the final administrative denial, 


appellee’s suit would be time barred.* A brief recapitu- 
lation of the administrative sequence of events will demon- 
strate, we believe, that appellee’s claim had been finally 
denied well before that date. 


The initial decision of the Veterans Administration was 
rendered on April 3, 1952. Following an appeal to the 


12 But see, e.g. Simmons v. United States, 111 F. 2d 618, 619 
(C.A. 4), denying rehearing of 110 F. 2d 296; Neely v. United States, 
115 F. 2d 448, 452 (C.A. 4). 


13 The statute began to run on June 17, 1942, the date of the 
insured’s death. See, supra, p. 2. The claim was filed in the 
Veterans Administration on April 25, 1947; the running of the 
six year period accordingly was suspended on that date, z.c., 4 years, 
10 months and 8 days after the insured’s death. Hence appellee 
had 1 year, 1 month and 22 days within which suit could be brought 
after the final administrative denial of her claim. If December 27, 
1954, is treated as the date of such denial, the suit which was in- 
stituted on February 14, 1956 (1 year, 1 month and 18 days after 
December 27, 1954), was timely by four days. 
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Administrator of Veterans Affairs, to which appellee was 
entitled* she was advised by letter of March 18, 1953, 
that her appeal had been denied. The concluding sentence 
of that letter informed appellee that ‘‘* * * this decision 
constitutes final administrative denial of this claim.”’ 
(J. A. 21). While we think that this letter, as well as 
the next agency letter of June 10, 1953,5 which was sent 
to appellee in response to her petition for reconsideration, 
was unequivocal, and should not have reasonably misled 
the appellee into believing that her claim was still under 
consideration, we believe that the agency’s subsequent 
consideration of the additional evidence forwarded by the 
appellee might reasonably have had that effect. How- 
ever, when appellee was then advised on November 12, 
1953, that the additional evidence had been considered and 
warranted ‘‘no change in the previous action taken’’, as 
well as the fact that such action constituted ‘final adminis- 
trative action’? (J. A. 31), we think that, at that time, 
she was clearly apprised of the administrative finality of 
her claim. And, if any doubt as to that lingered, it 


surely should have been dispelled by the agency’s re- 
sponse of October 12, 1954, to further letters from her. 
At that time the Veterans Administration again pointed 
out that (J. A. 34): 


As you have been previously informed, the denial 
of your appeal constitutes final administrative action 
on your claim. No further action may therefore be 
taken. 


There can be no question, in our view, that the agency, 
neither in its letter of November 12, 1953, nor in its letter 
of October 12, 1954, had acted in a manner ‘twhich would 


14 See 38 U.S.C. ch. 12a, Part II; 38 C-F.R. § 19. 
13 It will be remembered that this letter recited (J.A. 27-28) : 


As you were informed by the Board of Veterans Appeals, the 
denial of your appeal constitutes final administrative action 
on your claim, and no further consideration by this office is 
in order. 
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lead the claimant reasonably to believe that it is holding 
the matter open’. See United States v. Bollman, 73 F. 
2d 133, 135 (C.A. 8); Rosario v. United States, 70 App. 
D.C. 323, 328, 106 F.2d 844, 849. Indeed, there was nothing 
more that the agency should do to make clear to the appellee 
that further administrative action was precluded. Cer- 
tainly, the last of the agency’s letters, .¢., the one of 
December 27, 1954, apprised the appellee of nothing more 
than she had already been told, and yet this letter was 
chosen by the District Court to represent the final adminis- 
trative determination. It is not unreasonable to assume, 
we believe, that, on this record, if appellee had chosen 
to continue corresponding with the agency beyond December 
27, 1954, the District Court would have in all likelihood 
selected the last of the agency’s letters, regardless of the 
language of the previous ones, as the date of the final 
administrative determination. This result, we submit, 
frustrates the congressional purpose behind the creation 
of a period of limitation. There would never, in the real 
sense, be any repose of a claim if a claimant were permitted, 
through repeated submission of petitions for reconsidera- 
tion, or through continuation of correspondence with the 
agency, indefinitely to suspend the running of the statute 
of limitations merely because of the agency’s practice of 
courteously acknowledging and responding to each com- 
munication addressed to it. 

There is, of course, nothing in the statute which prevents 
the Veterans Administration from reconsidering, in its 
discretion, a claim which has previously been finally denied. 
But, as numerous courts have held,” the discretion residing 


16 Maxwell v. United States, 141 F. 2d 139 (C.A. 7); Roskos v. 
United States, 130 F. 2d 751 (C.A. 3), certiorari denied, 317 US. 
696; Stulce v. United States, 128 F. 2d 327 (C.A. 8); Simmons v. 
United States, 111 F. 2d 618 (C.A. 4), denying rehearing of 110 F. 2d 
296; Ball v. United States, 101 F. 2d 272 (C.A. 6), certiorari denied, 
308 U.S. 563; Jenkins v. United States, 86 F. 2d 123 (C.A. 5), 
certiorari denied, 300 U.S. 675; see, also, United States v. Kelley, 
110 F. 2d 922 (C.A. 8), certiorari denied, 311 U.S. 669; Dyer v. 
United States, 81 U.S. App. D.C. 4, 154 F. 2d 14, certiorari denied, 
329 U.S. 722. 
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in the Veterans Administration to reconsider such claims 
does not have the effect of vitiating the statutory limita- 
tion concerning the bringing of suit. “Tt was not the in- 
tention of Congress that the granting of administrative 
discretion to the Administrator of Veterans’ Affairs for 
the reconsidering of claims theretofore denied should result 
in defeating the provisions of the statute [of limitations]. 
No such intention is expressed, nor can it be implied.”’ 
Ball v. United States, 101 F. 2d 272, 274 (C.A. 6), certiorari 
denied, 308 U.S. 563. 

It is clear, therefore, even from those cases which have 
adopted the ‘‘continuing negotiation’’ doctrine, that the 
suspension of the running of the statute is terminated 
once the Veterans Administration has decisively apprised 
the claimant of the final denial of her claim. That this 
‘was accomplished in the present case at least thirteen 
months prior to December 27, 1954, is, we believe, fully 
demonstrated by the record. Accordingly, the instant 
action was barred by the statute of limitations and should 


> 


have been dismissed by the District Court. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the judgment of the District Court should be reversed 
and the case remanded to that court with instructions to 
dismiss the complaint. 


Georcz Cocnran Dovs, 
Assistant Attorney General. 
Ourver GascxH, 

United States Attorney. 
Samvurt D. Suave, 
Seymour FaxBEr, 

Attorneys, 
Department of Justice. 
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The jurtedietional statement of the Appellant 1s secepted. However, 


«seca teem the Notice of Appeal sot 


ows 


eee = sacnesenidiaiehiaaaieinasainaiiil 
States Attorney”. Ellen Lee Park was not « defendant in this action. tt ds 
possible thet it may have been an error of the printer which eountiel for the 
Appellant should explain. Tf it is not en error, then the appeal taken 
should be diemissed for want of a proper notice of appeal. 
STATEMENT OF THE CASE 
The Statement of the Appellant as to the facts in the case is accepted. 
STATUTES INVOLVED 

The statement of the Appellant as to the statutes involved is accepted 
by the Appellee. : 
STATEMENT OF POINTS ON APFEAL 

1, The findings of fact made by the Court below (3A 38-39) cannot be 
set aside unless they are clearly erroneous. : 

2. The statutes granting insurance to members of the armed forces of 
the United States are entitled to be liberally construed. 


el- 


3. The section filed by the Appellee was clearly uot barred by the 
Statute of Limitations. 

Each of these points will be separatyly discussed. 

POINT 1. 

The Court below found (JA.39) as fact from the evidence that the 
claim of the Appellee was filed on April 25, 1947 with the U. 8. Veterans 
Administration, and that the same was continuously under consideration 
until December 27, 1954 (Finding No. 6 JA.39). 

This case was tried to the Court without a jury (Je. 38), and the 
findings of the Court are presumed to be correct and they cannot be set 
aside unless they ere clearly erroneous. 


District of Cobenbis.v v Pace, 320 U.S. 98, 38 L.Ed. 408, 
affirming 77 App. B.C. 382, 135 F.2d 249. 


Adamson v Gililand, 242 U.S. 350, 61 L.E4. 356. 
Sterley v Armour & Co., 107 F.2d Sth CCA. 
the record clearly shovs that the lest denial of the claim of the 
a spretins wan se Suamcber 27. 1954. (Gh. 36) by the Gatines of se, 
) was. y only sffieitel in the U. S, Veterans Adainis~ 


cation to finaliy etave; thet: ue further eensidaration| would be:gtven to 
the claim. 


POINT 2. 

It has been a universal rule of law;thaé the insurance granted to 
members of the Armed Forces under the statutes should receive a liberal 
construction to effect the will of Congress. 

United States v Vineyerd, 71 F.2d 624 Sth CCA 
Ford v United States, 44 F.2d 754 tsttca 
United States v Phillips, 44 F.2d 689 Sth CCA 
United States v Eliasson, 20 F.2d $21 Sth CCA 
United States v Martin, 52 ¥.2d 406 Sth CCA 

_ *Potat 3. 

This ection was not barred by the statute of limitations on the date 
that this action was filed. 


The Whavecaio’ Tasédvions applicable to this ection is quoted on 
page 7 of the Appellant's brief. It ie quoted agein for the convenience 
of the Court. { 2 


The death of the insured took place on June 17, 1942 (JA. 38-Finding 2). 
The Appellant takes the position that the statute was. set in motion on the 
date of the desth of the insured.. This despite the fact that the Appellee 


was under « “legal disability” at that time. ee 


SSE er SEITEN aes 


filed on April 25, 1947 wes continously under consideration by the United 
States Veterans Administration unti) December 27, 1954. It is admitted in 
the brief of the Appellant that if this finding of fact is correct that the 
action was timely filed. (Footnote P. 15 of Brief) 

Let us now examine the evidence pertaining to the Statute of Limitations. 
It is edmitted that the claim of the Appellee was filed on April 25, 1947 
@ootnote ?. 15 Brief). The Board of Veterans Appeals rendered a decision 
oa Merch 18, 1953 (JA. 20). Reconsideration was requested on Mey 12, 1953 
(JA. 22-25-25-26). Appellee wes advised that the new evidence was being 
considered on June 10, 1953 (JA. 27). Appellee was advised that the evidence 
hed bedn considered on November 12, 1953 (JA. 30-31). ‘This advice was by 
the Acting Chief of the Dependents Piviston. Reconsideration was requested 
on March 29, 1954, (JA. $2) and no reply was made until October 12j 1954(3A.33-34). 


e3e« 


On November 23, 1954, a letter was addressed by the Appellee to the Chairmen 
of the Board of appeals (J3.A. 35), and then for the first time the evidence 
that the Appellee forwarded with the letter of June 10, 1953 which wes 
anevered by the letter of acting Chief of the Dependents Clain Division 
was considered by the Board of Appeals (JA. 36) and denied. 

This fact is meettisportant. The regulations and the rules governing 
the decisions of the Board of Appesls provide that where a claim for insur- 
ance has once been considered by the Board of Appeals and Review, the highest 
appellate group in the Veterans Aduinistration except es to the Adutnistra- 
tor of Veterans Affeirs, that their decision cannot be changed or altered 
cond chat ony ne evidonee: Seretthed Sy 6: <ieinest suet Beimbetzced tothe 
Board of Veterans Appeals. mhin aha ootscncatieccackedl cavthe, Seterens 
Administration under date of June 10, 1953 (JA, 20) it was the duty of the 
Chief of the Dependents Claim Division to forward that evidence to the 
Board of Veterans Appeals fowreconsideration, This was not done, and the 
Sane Se ee ee ee ne 


See | Rosario v. United States, 130 v.24 oie: 70 App. D.C. = 


certiorari denied 368 U.S. 606. 
The facts in this case are such that this Court cannct conelude that 
the finding of the Court below that the claim of the Appellee wes eentinuously 
under consideration was clearly erroneous. The findings clearly confora 
to the proof edduced below. 


HS APPRLLAKT DOES NOT PROPERLY COMPUTE THE PERIOD 
OF LIMITATIONS. 


The Appellant tahed’the posttion thet the atatete of inttetions 
commenced to run from the date of death (footnote P. 15 brief). 

In taking this position the Appellent is clearly in error and absolutely 
ignores the language of the statute. Attention of the, Court is directed to 
the following language of the statute: 


of they disabilities. . 
The words "persons under a legal disability” has been defined by 
the Courts. 3 
Words & Phrases Judicially Defined Vol. 2h, pages 538, 539, 
and Cumlative Index (1959) 
Ristorically, persons subject to a “legal disability" which would 
toll the statute against them were married women, inSeate, insane persons 
and persous beyond the ses. | 


apa se a ar 122 Court Claims 641, 106 Fed. Supp. 
72, 


In the case above, cult was brought in the Court of Claims to recover 
the value of cattle furnished the Armed Forces of the United States in the 
Philippine Islands. fhe Court held that the statute of limitations was 


curented daring the Feria 06 Worl Oe ee eee 


“quoted eee “Coverunent counsel tn the 
Marcos case admitted that the war suspended the statute of limitations. 
Judge Whittier dissented in the Marcos case principally on the grounds that 
the section of the Statute Of Limitations provided the seme three yeer 
statute for pereons under legal disability. The Court in the Marcos case 
held the statute of limitations was suspended until the date of the 
surrender of the Japanese. | 
Sese v United States, lasigemstlatickeies Sassaoatead 
the case of Silva v United States, 125 Court of Cleins 550 to the 
sane effect. 
Tan et al v United States, 122 Court of Claius 662 
These cases have not been overruled by the Supreme Court of the United 
States on the question of bringing an action within three years efter the 
removal cf the legal disabilitges. 
See the case of Soriano v United States, 352 U.S. 270, 1 L.Ed. 


2nd 306, where the Supreme Court did not consider the three yesr 
statute. 


applying the language of the statute to this case the statute of 


limitations 61d not in any event commence to run until September 2, 1945 


the date of the surrender of the Japenese in the Philippine Islands. 
The statute further provided that upon the filing of the claim for 
insurance the statute is suspended pending proceedings in the Veterans 
Adatnistration. ‘the claim was filed on April 25, 1947 (JA. 39 findings). 
the statute ren frou Septesber 2, 1965 and ren until April 25, 1947. this 
wes for « period of cus year and 225 deye. ‘Therefore when the clatn wes 
filed on April 25, 1947 there remained a period of one yearg ené 140 deys 
in which the statute hed not yet run. 

Uoder the opinion of this Court in the case of Rosario v United States, 
supra, this Court seid thet the Veterans Aduinistration could, by advising 
the eleiment that no further consideration would be given to the cleiz, 
commence the running of the statute. ‘They hed considered the evidence 
subuitted and so advised the Appellee in a letter of Hovember 12, 1953 


2 St RO Sees 


course it did not because it was not written by the Chairman of the Board 
of Veterans Appeals, the s8etute had not run. The Appellee had one year 
end 140 days after October 12, 1954 in which to file satk suit. Suit wes 
f4led within one yoar and 12S days efter the denial of Gctober 12, 1954 
on February 14, 1956 (3s. 1). 

Tt hes already been invited to the attention of this Court that the 
statutes governing the granting of insurance to members of the Armed Forces 
ete entitled to a liberal construction. 


CONCLUSION - 

This insurance 1s paysble only to the Appellant, if she dies before 
this: case is heard or before payment is made no peyments may be made to 
any one under the statute. I have searched my mind for « reasonable theory 
why this cruel sppeal was taken, and the delay in the Court below. 


It would be impossible for eny American to live in the poverty of 
this Appellee. dn entire tantly existed upon sbout $15.00 2 month the 
most of which the insured contributed. the ection of the Veterans 
administration officials in denying this just claim wa should make then 
blush in shame. There is little justification for this crus] appeal. 


We spend billions of dollars for goodwill overseas, end yet we deny to 
this poverty stricken Appellee the amount of insurance justly due her 
during her lifetime. | ss 
If this country owes anything, it does to the dependents of these 
who died for this country. Claine of this nature should not be decided e 
upon technics! grounds nor defeated by utzapplicstion of the statutes 
= Unless ents Court wente to reverse tee dectaion in the eean 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15058 


Unrrep Srares or AMERICA, APPELLANT 
Vv. 
Errranra P. Vpa De SUAREZ, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT OOURT FOR 
THE DISTRIOT OF COLUMBIA 


REPLY BRIEF FOR APPELLANT 


1. Appellee now urges (Br. 4-6), contrary to her position 
in the court below, that the statute of limitations (38 U.S.C. 
445) did not begin to run on the date of the insured’s death, 
ie., June 17, 19422 It is appellee’s position at this time that 
World War II created a “legal disability” which suspended 


2 In the district court, appellee clearly recognized that the statute of lim- 
itations began to run on June 17, 1942. In her “Points and Authorities in 
Opposition to Motion to Dismiss”, appellee stated: 

“The government has pleaded the statute of limitations in this case. 

“The facts are as follows: The insured, Ricardo, died on June 17, 1942, 
Claim was filed for the insurance on April 25, 1947. Claim was finally 
denied by the Veterans Administration on December 27, 1954. Suit was 
filed on February 14, 1956. ‘When the claim was filed on April 25, 1947, 
the statute of limitations still had one year and 58 days left of the six year 
statute. The statute was tolled during the consideration of the claim. 
Assuming that the statute of limitations commenced to run on December 
27, 1954, it did not expire until one year and 58 days thereafter. This would 
include one year to December 27, 1955, four days in December, 1955, 31 days 
in January, 1956, and 18 days in February, 1956. Suit was filed on February 
14, 1956, four days before the expiration of the statute. 

“This claim is not barred by limitations.” 


() 
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the running of the statute* until September 2, 1945, when 
hostilities ceased with Japan. Chief reliance is placed upon 
the decision of the Court of Claims in Marcos v. United States, 
122 C. Cls. 641, which, in appellee’s words (Br. 5), was 
“Tbased] * * * principally upon a decision of the Supreme 
Court of the United States in the case of Hanger v. Abbott, 
6 Wall. 532, 539 * * *.” 

Appellee apparently overlooks the fact that the Supreme 
Court in Soriano v. United States, 352 US. 270, rejected 
Hanger v. Abbott as having “no applicability to claims against 
the sovereign” (id. at 275). And the Court in Soriano ex- 
pressly held that, in the absence of specific legislation, the 
existence of hostilities would not be regarded as creating a legal 
disability so as to toll a statute of limitations prescribed by 
Congress. In language peculiarly pertinent here, the Court 
stated (352 U.S. 275-276): 


To permit the application of the doctrine urged by 
petitioner would impose the tolling of the statute in 
every time-limit-consent Act passed by the Congress. 
For example, statutes permitting suits for tax refunds, 
tort actions, alien property litigation, patent cases, and 
other claims against the Government would all be af- 
fected. Strangely enough, Congress would be required 
to provide expressly in each statute that the period of 
limitation was not to be extended by war. But Congress 
was entitled to assume that the limitation period it pre- 
scribed meant just that period and no more. With this 


os 
2 In pertinent part, 38 U.S.C. 445, provides : 
insurance shall be allowed under this 


right 

purposes 

happening of the contingency 

further, That this limitation is suspended for the period elapsing between 

the filing in the Veterans’ Administration of the claim sued upon and the 

denial of said claim by the Administrator of Veterans’ Affairs. Infants, in- 
or persons under other legal disability, or persons rated as 

ns’ Administration shall have three 
years in which to bring suit after the removal of their disabilities. * * * 
(Emphasis added.) 


3 


intent in mind, Congress has passed specific legislation 
each time it has seen fit to toll such statutes of limita- 
tions because of war. And this Court has long decided 
that limitations and conditions upon which the Govern- 
ment consents to be sued must be strictly observed and 
exceptions thereto are not to be implied. United States 
v. Sherwood, 312 U.S. 584, 590-591 (1941), and cases 
there cited. * * * 


2. Even if, despite the foregoing, the existence of hostilities 
were viewed as creating a “legal disability” within the mean- 
ing of the proviso in 38 U.S.C. 445, supra, p. 2, fn. 2, appellee’s 
action would still be time barred. Under that proviso, suit 
is required to be brought within three years after removal of 
the disability. Appellee’s claim with the Veterans’ Admin- 
istration was filed on April 25, 1947, nineteen months and 
twenty-three days after the cessation of hostilities on Sep- 
tember 2, 1945. Hence, appellee had sixteen months and 
seven days after the final administrative denial of her claim 
within which to bring suit. However, as noted in our main 
brief (pp. 15-18), the very latest date which can reasonably 
be regarded as the date of the final administrative denial was 
November 12, 1953—the date on which appellee was advised 
that her additional evidence had been considered, but war- 
ranted “no change in the previous action taken” (J.A. 31). 
Suit was not brought until February 14, 1956, which was 
twenty-seven months and two days after the final adminis- 
trative denial. Thus, even assuming the “legal disability” pro- 
viso were applicable, the action was still out of time by almost 
eleven months. 


* Appellee is in error in suggesting (Br. 4) that “the regulations and rules 
governing the decisions of the Board of Appeals” required automatic sub- 
mission of her additional evidence to the Board of Veterans’ Appeals, de- 
spite the fact that the Board had already reviewed her case on appeal. We 
are aware of no such regulation or rule, nor has any been cited by the 
appellee. On the contrary, the applicuble regulations expressly declared 
that, with exceptions not relevant here, appellee’s claim was subject only to 
“one review on appeal to the Administrator of Veterans’ Affairs, decisions 
in such cases to be made by the Board of Veterans’ Appeals.” 38 U.S.C. 
(1952 ed.), ch. 12A, Part II, Il, pp. 5591-5592. (Emphasis added.) 
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CONCLUSION 


For the above reasons, and those stated in our main brief, 
we respectfully submit that the judgment of the district court 
should be reversed and the case remanded to that court with 
instructions to dismiss the complaint. 

Grorce Cocnran Dovs, 
Assistant Attorney General, 
Ouiver GascH, 
United States Attorney, 
Samvev D. Suave, 
Seymour Farser, 


Attorneys, 
Department of Justice. 
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COMPLAINT 

(Filed February 14, 1956) 

UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 659-56 

Epranu P. Voa ve Suarez Fasrica, Necros OccientaL, 
Pumrrprne IsLanpDs, PLAINTIFF, 
v. 


Unrrep States or AMERICA, DEFENDANT 


Surr on Avromatic Insurance Grantep UNDER THE Na- 
TIonaL Service Lire Insurance Act 


The plaintiff for her cause of action complains of the de- 
fendant and alleges: 

1. That the plaintiff is a citizen of and a resident of 
the Republic of the Philippine Islands and brings this action 
in her own right. 

(2) 
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2. That this suit is brought against the said defendant 
pursuant to the provisions of Section 817 of Title 38 of 
the U. S. Code. 

3. The plaintiff further alleges that she is the mother 
of one Ricardo Suarez who enlisted in the Army of the 
United States and was called to active service on Decem- 
ber 8, 1941 in the Philippine Islands and died while so 
serving in the active service on June 17, 1942. 

4. The plaintiff alleges that this suit is brought based 
upon the provisions of 802(B) of Title 38 of the U. S. Code 
which provides as follows: 


“<Any person in the active service who on or after 
December 7, 1941, and prior to April 20, 1942, has been 
or shall be captured, besieged, or otherwise isolated 
by the forces of an enemy of the United States for 
a period of at least thirty consecutive days and extend- 
ing beyond April 19, 1942, and at the time of such cap- 
ture, siege, or isolation by the enemy did not have in 
force insurance in the aggregate amount of at least 
$5,000 under the War Risk Insurance Act, as amended, 
the World War Veterans’ Act, 1924, as amended, or 
this subchapter, shall be deemed to have applied for 
and to have been granted, effective as of the date of 
such capture, siege, or isolation, National Service Life 
Insurance in an amount which together with any such 
insurance then in force shall aggregate $5,000 of insur- 
ance, and such insurance shall remain in force and 
premiums on such insurance shall be waived during the 
period while such person remains so captured, be- 
sieged, or isolated, and for six months thereafter: Pro- 
vided, That such protection shall cease and terminate 
at the end of such period of six months unless within 
such period such person shall make application in writ- 
ing for the continuance of all or any part of such in- 
surance and shall submit evidence satisfactory to the 
Administrator of entitlement to waiver of premiums 
under subsection (n) of this section, or tender the 
premiums thereafter becoming due.”’ 
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5. Plaintiff alleges that her son, Ricardo Suarez, was cap- 
tured by the Imperial Forces of the Empire of Japan, an 
enemy of the United States, and that he died while a pris- 
oner on June 17, 1942. 

6. Plaintiff further alleges that her son, Ricardo Suarez, 
did not apply for or was granted National Service Life In- 
surance and was not issued any policy of insurance by the 
United States prior to his death. That under the provisions 
of the U. S. statute as alleged in paragraph 4 hereof, he 
was deemed to have applied for and have been granted 
insurance in the amount of not less than $5,000 under the 
War Risk Insurance Act. 

7. Plaintiff further alleges that her son, Ricardo Suarez, 
departed this life surviving him no widow, child or children, 
and that the plaintiff, as the dependent mother at the time 
of his death, is the only person within the permitted class 
entitled to take the proceeds of the automatic insurance 
herein sued upon and plaintiff further alleges that she 
was a dependent mother within the meaning and intent of 
that term as used in the National Service Life Insurance 
Act and other Acts of Congress granting the automatic in- 
surance herein sued upon. 

8. Plaintiff further alleges that there is now justly due 
and owing to her monthly installments of insurance on 
the said $5,000 automatic insurance contract the amount 
thereof to be computed according to the tables of the United 
States Veterans Administration said installments being 
payable and accruing from June 17, 1942. 

9. Plaintiff further alleges that she was born on April 8, 
1892. 

10. Plaintiff further alleges that claim for automatic 
insurance benefits herein sued upon was filed with the 
United States Veterans Administration on April 25, 1947 
and was continuously under consideration until the said 
claim was fully denied on December 27, 1954 and that a 
disagreement now exists between the plaintiff and the 
United States Veterans’ Administration as to the plain- 
tiff’s right to recover for the automatic insurance herein 
sued upon. 
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11. Plaintiff further alleges that because of the refusal 
of the defendant to pay this just claim, she has been com- 
pelled to employ counsel to bring this action and that she 
has employed Claude L. Dawson, a member of the Bar 
of this Court, to represent her, and that he is entitled to 
a reasonable attorney’s fee for his services which the 
plaintiff alleges to be 10% of any amount which she may 
recover by reason of this action. 


Wuenerore, the plaintiff demands judgment against the 
defendant for monthly installments of insurance on the said 
$5,000 automatic insurance contract commencing on June 
17, 1942 and for each and every month thereafter until date 
of judgment, said installments to be computed upon the 
age of the plaintiff at the time of death of the insured 
according to the tables of insurance of the United States 
Veterans Administration and in such amounts as may be 
justly due her, and further that the Court fix and determine 
a reasonable attorney fee for her counsel of record in an 
amount not exceeding 10% of the amount received by the 
plaintiff as a result of this action. 


(s) Eermanta P. Vos. De Suarez, 
Plaintiff. 


(s) Cuaupe L. Dawson, 
Attorney for the Plaintiff, 
1012-14th Street, N.W., 
Washington 5, D.C. 


ANSWER 
(Filed April 13, 1956) 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Civil Action No. 659-56 
Eprranta P. Voa De SUAREZ, PLAINTIFF, 
v. 

Unrrep States or AMERICA, DEFENDANT 


Derenpant’s ANSWER 


Comes now the defendant, the United States of America, 
by its Attorney, Oliver Gasch, United States Attorney in 
and for the District of Columbia, and for answer to the 
complaint herein filed says: 


Fst Drerensz 


The Court does not have jurisdiction to entertain this suit 
because it was not brought within six (6) years after the 
right acerued for which the claim is made, as provided by 
Sections 445 and 817, Title 38 U.S. C. 


Seconp DErense 


(1) The defendant admits the allegations contained in 
Paragraphs 1 to 6, inclusive, except that it says that the 
statutory provision cited in Paragraph 4, is contained in 
Section 802 (d)(3)(B) of Title 38, U. S. C., rather than 
Section 802(B). 

(2) The defendant admits the allegations of Paragraph 
7, except that it denies that the plaintiff was dependent 
upon her son, Ricardo Suarez, for support, within the mean- 
ing of that term as used in 38 U.S. ©. 802 (d) (2) (C). 

(3) The defendant denies the allegations of Paragraph 8. 

(4) The defendant denies the allegation of Paragraph 9, 
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and, in farther answer thereto, says that in both her origi- 
nal claim for insurance and the baptismal certificate sub- 
mitted in connection therewith the date of the plaintiff’s 
birth was shown as July 12, 1892, and not April 8, 1892. 
(5) The defendant admits the allegations of Paragraph 
10 that the plaintiff’s claim for insurance benefits was filed 
with the Veterans Administration on April 25, 1947, and 
that a disagreement now exists between the plaintiff and 
the Veterans Administration respecting the claim herein 
sued upon. In further answer thereto, the defendant says 
that the said claim was denied on March 3, 1952, on the 
ground that the evidence did not establish that the plain- 
tiff was dependent on the veteran on the date of his death; 
that on March 18, 1953, the Board of Veterans Appeals 
affirmed the said finding and that on June 12, 1953, the 
plaintiff was informed that the decision of the Board of 
Veterans’ Appeals constituted final administrative action 
on the claim; that on October 27, 1953, the plaintiff sub- 
mitted what was purported to be new evidence, and that on 
November 12, 1953, she was notified that this additional evi- 


dence did not warrant a change of the Board of Veterans 
Appeals’ decision; that in response to further letters from 
the plaintiff requesting reconsideration of her claim, she 
was informed, by letters of October 12, 1954 and December 
27, 1954, that the denial of her appeal by the Board of 
Veterans’ Appeals constituted final administrative action 
on her claim. 


(6) In answer to the allegations of Paragraph 11, of the 
plaintiff’s complaint, the defendant says that the matter 
of what constitutes a reasonable fee for the plaintiff’s at- 
torney, in the event of her recovery, is one for the Court 
to determine, pursuant to 38 U.S. C. 551. 


Wuenerore, defendant having fully answered prays: 


(1) That the Court discharge the defendant from any 
and all liability in the premises. 
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(2) For its costs and such further relief as to the Court 
may seem proper. 
Dated this 13th day of April, 1956. 
/s/ Ourver GascH, 
United States Attorney, 
/s/ Epwarp P. TroxELl, 
Principal, Assistant United States Attorney, 


/s/ Davi B. GoLpBERc, 
Attorney, Department of Justice, 
Attorneys for the Defendant, 
United States of America. 


CERTIFICATE OF SERVICE 


I hereby certify that service of the foregoing answer was 
made upon the plaintiffs by mailing of copies thereof to: 


Claude L. Dawson, 1012 14th Street, N. W., Washington 
5, D. C., Attorney for the plaintiff, this 13 day of April, 


1956. 
Dav B. Goipsere, 


Attorney, Department of Justice. 
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MOTION TO DISMISS OR IN THE ALTERNATIVE FOR SUMMARY 
JUDGMENT 


(Filed October 25, 1957) 
UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Action No. 659-56 
Eprranta P. Voa De Suarez, PLAINTIFF, 
v. 
Unrrep Srates or AMERICA, DEFENDANT 


Morton ro Dismiss oR IN THE ALTERNATIVE FOR SUMMARY 
JUDGMENT 


Comes now the defendant, the United States of America 
by its counsel, and moves the court to dismiss this action 
with prejudice or enter judgment for the defendant on 
the following grounds: I 


The court does not have jurisdiction to entertain plain- 
tiff’s claim for insurance benefits because suit has not been 
brought within the time required by 38 U.S.C. 445 and 
817. 

In support of this motion the defendant attaches hereto 
an affidavit of Peter C. Charuhas, Attorney, Department 
of Justice, and makes the same a part of this motion the 
same as if fully stated herein. 

Wherefore, this defendant prays that the suit be dis- 
missed with prejudice or, in the alternative, that the court 
enter judgment in favor of the United States. 

/s/ Ottver GascH, 
United States Attorney, 
/8/ Epwaxp P. TRoXxELL, 
Principal Assistant 
United States Attorney, 
/3/ Perer C. CHARUHAS, 
Attorney, 
Department of Justice, 
Attorneys for Defendant, 
the United States of America. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
(Filed October 25, 1957) 
Civil Action No. 659-56 
Eprranira P. Vpa De Suarez, PLAINTIFF, 
v. 
Unrrep Srates or AMERICA, DEFENDANT 


AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS 


Personally appeared before me, the undersigned author- 
ity for administering oaths, Peter C. Charuhas, Attorney, 
Department of Justice, who being duly sworn, deposes and 
says: 


I am an attorney in the Veterans Affairs Section of the 
Civil Division, Department of Justice, and, in such capacity, 


I have in my custody the file of the Veterans Administra- 
tion pertaining to the deceased insured, Ricardo P. Suarez 
(XC-6 388 869), and I have reviewed and examined the 
said file and find that it discloses the following facts: 


1. That Ricardo P. Suarez, hereinafter referred to as 
the insured, entered on duty with the Armed Forces of the 
United States in the Philippine Islands on December 8, 
1941, and died while in said service on June 17, 1942. 

2. That there is no record of the insured’s having applied 
for or being granted Government life insurance, but by 
virtue of his service he is deemed to have been granted 
$5,000 gratuitous National Service Life Insurance under 
the provisions of 38 U.S.C. 802(d) (3) (B). 

3. That claim for death benefits under the gratuitous 
National Service Life Insurance was filed with the Veterans 
Administration by the plaintiff on April 25, 1947 (attached 
Exhibit A); that this claim was denied on April 3, 1952 
(attached Exhibit B) ; and an appeal filed on November 
6, 1952 (attached Exhibit C); that on March 18, 1953, 
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Board of Veterans Appeals denied the appeal and the 
plaintiff was advised the same date (attached Exhibit D) ; 
that on June 1, 1953 (attached Exhibit E) the plaintiff 
requested a reconsideration of the claim and said claim 
was again denied on June 12, 1953 (attached Exhibit F); 
that the plaintiff for the second time requested reconsid- 
eration of the claim on August 5, 1953 (attached Exhibit 
G) and this request was denied on November 12, 1953 
(attached Exhibit H) ; that for the third time the plaintiff 
on March 29, 1954 (attached Exhibit I) sought reconsidera- 
tion of the claim and it was denied on October 12, 1954 
(attached Exhibit J); that still another claim for recon- 
sideration (attached Exhibit K) was filed on November 
23, 1954 and this claim was denied on December 27, 1954 
(attached Exhibit L). 
Perer C. CHARUHAS, 
Attorney, Department of Justice. 


Subscribed and sworn to before me this 25 day of 
October, 1957. 
/s/ Many J. Turner, 
Notary Public. 


My commission expires July 31, 1959. 
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EXHIBIT A 
(Filed October 25, 1957) 
VETERANS ADMINISTRATION 


Cuams For National Service Lire Insurance 
(Under Public Laws 360 and 667, 77th Congress) 
(Please read carefully before executing) 

I, Epifania Paquing Quing, receiving mail at Fabrica, 
Neg. Oce. P. 1., believe myself to be the beneficiary of the 
insurance granted by the United States to Ricardo Suarez, 
who died 17 June, 1942. 

In support of my claim to such insurance I make the 
following statements: I was born on 12 July, 1892. My 
relationship to the deceased is that of mother. 

If the beneficiary is the widow or widower of the 
deceased, it will be necessary to answer the following 
questions: 


(a) How many times had deceased been married? 
not app. 

(b) How many times have you been married ?—— 

(c) Have you remarried since death of deceased ?—— 


The only surviving relatives of the deceased within 
the classes of widow and widower; children (including 
adopted children); mother and father (including mothers 
and fathers through adoption and persons who have stood 
in loco parentis to the serviceman at any time for a period 
of not less than one year prior to the serviceman’s entry 
into active service; are as follows: 


Name: Epifania Paquing Quing 
Relationship: mother 

Age: 54 

Address: Fabrica, Neg. Oce. P. 1. 


Name: Jovencio Suarez 
Relationship: Father 

Age: 62 

Address: Fabrica, Neg. Occ. P. 1. 


I certify that the forgoing statments are true to the best 
of my knowledge and belief. 

The statements contained herein are made with full 
knowledge of the penalties imposed by law for making a 
false statement of a material fact. 


(s) Eprranita Pagurne Quine, 
Beneficiary. 
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VETERANS ADMINISTRATION 


Cuams For Nartonan Service Lire Iysurance 
(Under Public Laws 360 and 667, 77th Congress) 
(Please read carefully before executing) 


I, Jovencio Suarez, receiving mail at Fabrica, Neg. 
Oce. P. 1, believe myself to be the beneficiary of the 
insurance granted by the United States to Ricardo Suarez, 
who died 17 June 1942. 

In support of my claim to such insurance I make the 
following statements: I was born on Feb. 8, 1885. My 
relationship to the deceased is that of father. 

If the beneficiary is the widow or widower of the deceased, 
it will be necessary to answer the following questions: 


(a) How many times had deceased been married? 
Not app. 

(b) How many times have you been married? —— 

(c) Have you remarried since death of deceased? —— 


The only surviving relatives of the deceased within the 
classes of widow and widower; children (including adopted 
children); mother and father (including mothers and 
fathers through adoption and persons who have stood in 
loco parentis to the serviceman at any time for a period 
of not less than one year prior to the serviceman’s entry 
into active service; are as follows: 


Name: Jovencio Suarez 
Reuationsaie: father 

AcE: 62 

Appress: Fabrica, Neg. Occ. p. 1. 
Name: Epifania Paquing Quing 
RenationsHip: mother 

AcE: 54 

Appress: Fabrica, Neg. Oce. p. 1. 
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I certify that the foregoing statements are true to the 
best of my knowledge and belief. 

The statements contained herein are made with full 
knowledge of the penalties imposed by law for making a 
false statement of a material fact. 

(s) Jovenéio SuaREz, 
Benefictary. 
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EXHIBIT B 
(Filed October 25, 1957) 


VETERANS ADMINISTRATION 
Washington 25, D. C. 


April 3, 1952 
SBAAE 
XC 6 388 869 
Svanrzz, Ricardo P. 
Mr. Jovencio Suarez, 
Mrs. Epifania Paquingping de Suarez, 
Fabrica, Negros Occidental, Philippines. 


Dear Mr. anp Mrs. Suakez: 


Your claim for gratuitous National Service Life Insur- 
ance has been considered under all applicable laws and is 
denied for the reason(s) designated below by a cross (X) 
mark. 


1. The evidence of record shows you were not ‘‘de- 
pendent”’ within the meaning of the law on the 
date of the veteran’s death which occurred on 
June 17, 1942 since your income was sufficient for 
your reasonable maintenance and support. 


C1 2. The evidence of record shows that you are not the 
preferred beneficiary, since the veteran was surv- 
vived by a 


(2 +3. Your claim was not filed within seven years from 
date of the veteran’s death on which 
is a requirement under existing law. 


oO 4. 


If you have no further evidence to submit but have substan- 
tial reason to believe that the above decision is not in 
accordance with the law and the facts in your case, you may 
appeal to the Administrator of Veterans Affairs at any time 
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within one year from the date of this letter or you may 
institute legal action under Section 817, Title 38, U. S. Code. 


Very truly yours, 


Thru Manila Sub Office 
R. J. Histon, 
Director, 


Dependents and Beneficiaries Claims Service. 
FL 8-124 
Nov. 1950 
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EXHIBIT C 
(Filed October 25, 1957) 


Veterans Administration 
Form I—9 Rev. Sept. 1945 


CLAIMANT’S APPEAL TO ADMINISTRATOR OF 
VETERANS’ AFFAIRS 


Claim No. XC 6 388 869 


Suarez JoveNcio R. 

1. I, Suarez Eprrania Paguinequine Dz, hereby appeal 
from the decision rendered on my claim on April 3, 1952 by 
the Veterans Administration at Washington 25, D.C., U.S.A. © 
and request a review of my claim which is based on the 
service performed by Ricarpo P. Suarez, rank Private 

“*A’’ Co., T1st Regt. 
organization 7ist Div. USAFFE during Wartme. 


2. If the claimant is a person other than the veteran upon 
whose service this claim is based, state the relationship to 
such veteran PaRENTS. 

3. A hearing on this appeal will be accorded the appellant 
or his representative if desired. 

4. Outline the alleged errors of fact or law in the decision 
from which the appeal is taken; for example, if the appeal 
is for service connection, the disabilities which are believed 
to be service connected should be named and the facts sup- 
porting appellant’s contentions should be set forth. If the 
appeal is for a higher rating, each disability believed to be 
causing increased disability should be named. Attach ad- 
ditional sheets if necessary. 


J—Decision Appeatep From: Denial of claim for Gratui- 
tous National Service Life Insurance for reason that claim- 
ants were not dependent within the meaning of the law on 
the date of the Veteran’s death on June 17, 1942. 


TI—Basis or Apreau: Errors of Facts. 


Perrrion 


Comes Now THE undersigned appellants and petitioners 
before the Director, Dependents and Beneficiaries Claims 
Service, Washington 25, D.C. respectfully states: 


Taar the Veterans Administration has erred in the deci- 
sion rendered: 


That we were dependent upon the support of our de- 
ceased veteran son Rrcarpo P. Suarez from the time before 
his call to active duty into the military service (USAFFE) 
until his death, and after his death, we had been dependent 
for our support from our son-in-law, Carlos Tiangson of 
Fabrica, Negros Occidental. 

That on August 1, 1950 we have executed a petition for 
the above entitled case for the disallowance of pension bene- 
fits due us, per letter of Director, Dependents and Benefici- 
aries Claims Service, Washington 25, D.C. dated May 26, 
1950, and on November 20, 1951 letter from the same. 


Jovencio SuakEz, 
(s) Epreanta Paguixe Quine DE SvuakEz. 


October 28, 1952. 


Fabrica, Negros Occidental, Philippines. 
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EXHIBIT D 


(Filed October 25, 1957) 


March 18, 1953 
1CAA 


XC-6 388 869 


Suarez, Ricardo 
Mr. Jovencio R. Suarez, 
Mrs. Epifania Paquingquing de Suarez, 
Fabrica, Negros Occidental, 
Philippines. 
RecistereD Maru 


Dear Mr. anp Mrs. Suarez: 


Decisions have been entered by the Board of Veterans 
Appeals in connection with the appeals submitted for death 
compensation and insurance benefits in this case. Copies 
are enclosed for your information. 


Very truly yours, 


R. L. Jarnacin, 
Chairman, 
Board of Veterans Appeals. 
Enels. 2 


Reerstry Cuerx 573841 
Recistry No. —— 


LCH:jaa 
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VETERANS ADMINISTRATION 


Board of Veterans Appeals 
March 18, 1953 


Docket No. 214 510 


Suarez, Ricardo, 
Claim No. XC-6 388 869 
Jovencio R. Suarez, 
Epifania Paquingquing de Suarez, 
Fabrica, Negros Occidental, 
Philippines. 


Nat’l. Serv. Life Ins. Act, 1940, as amended Grat. Ins. 
(Dep.) Denied 


Question at Issue: Dependency of the appellants, Jovencio 
R. Suarez and Epifania Paquingquing de Suarez, parents 
of the deceased veteran, for the purpose of gratuitous Na- 
tional Service Life Insurance benefits. 


Contentions: The appellants contend that they were de- 
pendent within the meaning of existing laws and regulations 
at the time of their son’s death, and reference is made to 
certain evidence submitted with their appeal. 


Ovrure or MarertaL Evwence: The Department of the 
Army has reported that the veteran entered active service 
on December 8, 1941 and died in service on June 17, 1942. 
The records do not show that the veteran applied for or was 
granted any National Service Life Insurance. 

The appellants filed claim for gratuitous insurance bene- 
fits as dependent parents of the deceased veteran. In con- 
nection therewith they submitted affidavits dated April 25, 
1947 showing their joint income for the three month period 
immediately preceding and including the date of the vet- 
eran’s death to be $30 monthly, derived from contributions 
of a son-in-law, with expenses indicated to be of equivalent 
amount. 
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There is of record a certificate from the Office of the 
Municipal Treasurer, Sagay, Negros Occidental, together 
with affidavits of Domingo A. Lobaton, Apolinario Malundo, 
Sixto Villanueva and Alejo Anoche. 


Essentra, Evements ror Ewtitiemenr: Under existing 
laws and regulations, dependency will not be held to have 
existed unless it is shown that the income of the claimants 
at the time of the veteran’s death was insufficient for their 
‘reasonable support and maintenance. 


Discussion anp Decision: From a careful review of the en- 
tire record, the Board finds that the appellants have not 
shown that the income available to them at the time of the 
veteran’s death was insufficient for their reasonable sup- 
port and maintenance. Accordingly, they are not consid- 
ered to have been dependent within the meaning of exist- 
ing laws and regulations. The appeal is, accordingly, de- 
nied and this decision constitutes final administrative de- 
nial of this claim. 
(s) Avex Brooxs, M.D. 
Associate Member. 
(s) R. S. Trmeze, 
Associate Member. 
(s) Rates L. CHamsBers, 
Associate Member. 
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EXHIBIT E 
(Filed October 25, 1957) 
U. S. VETERANS ADMINISTRATION 
Washington 25, D.C., U.S.A. 


SBAAE; XC 6 388 869 
Suarez, Ricardo P. 


APPEAL FOR RECONSIDERATION OF Decision By DrkEcror, 
DEPENDENTS AND BewerFicrarres CLAIMS SERvICcE 


By: Jovencio Suarez anp Epirania Pagurinequinc DE 
Suarez, Parents or DECEASED Veteran Ricarpo P. 
Suarez 


L. Decistox Appeavep From: Denial of claim for Gratu- 
itous National Service Life Insurance for reason 
that claimants were not dependent within the mean- 
ing of the law on the date of the veteran’s death on 
June 17, 1942. 


IL Basts or Aprzau: Errors of Facts. 


Perrrion 


Comes now the undersigned appellants and petitioners 
before the Director, Dependents and Beneficiaries Claim 
Service, Washington 25, D.C., respectfully states: 


That the Board of Veterans Appeals has erred in the 
decision rendered; 

That our deceased son Ricarvo P. Suarez entered active 
military service on December 8, 1941 and died in the same 
service on June 17, 1942. Negros Island where the appel- 
lants reside is far from Bataan where our son was serving, 
and that there was no means of communication whatsoever 
between the two above places. We are sure, if there was 
opportunity, our son would send his help to us from 
Bataan. If we were dependent upon him for our livelihood 
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before his entrance to active military service, we surely 
were dependent upon him when he entered the military 
service, only that he could not send his salary to help us. 
This allegation is supported by fact that from the time the 
Japanese attacked the Philippines there was no more means 
of communications especially from one island to another. 
We had to beg from our son-in-law, Carlos Tiangson, and 
kindly contributed in kind to our daily bread in order that 
we could exist, to the estimated value of $30 monthly. Had 
not our son-in-law been charitable enough we would have 
died of hunger and consequently we could not have applied 
for any benefits due to the death of our son, Ricardo P. 
Suarez. 

Under the existing laws and regulations, dependency 
will not be held to have existed unless it is shown that the 
income of the claimants, at the time of the veteran’s death 
was insufficient for their reasonable support and main- 
tenance. From this point of view we have submitted evi- 
dences that we did not have any income. We only de- 
pended from the charity of our son-in-law, in kind, but not 
having any income. Our son-in-law, Carlos Tiangson, died 
of T.B. sometime in December, 1952. 


Wuenreor, in view of the above reasons, we respectfully 
pray for the reconsideration of the denial of our claim. 


In Witness Wuereor, we have hereunto affixed our 
signatures this 12th day of May, 1953 at Sagay, Negros 
Occidental, Philippines. 


(s) Jovencio Suarez, 
Claimant. 


(s) Eprranta Paguine Quine Dz Suarez, 
Claimant, 
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REPUBLIC OF THE PHILIPPINES, 
Province of Negros Occidental, 
Municipality of Sagay, ss: 


Susscrwep anp Sworw To Berore Meg, this 12th day of 
May, 1953 at Sagay, Negros Occidental, Philippines by 
above affiants to whom the statements herein were fully 
made known and explained and I certify that each and 
every paragraph therein was read to them and that they 
fully understand the penalties provided by law for any 
false statement to a material fact. 


(s) Vicrorrxo G. Cruz, 
Notary Public. 


Until December 31, 1953. 
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U. S. VETERANS ADMINISTRATION 
Washington 25, D.C., U.S.A. 


SBAAE; XC 6 388 869 
Svarez, Ricardo P. 


Appeay ror ReconsweraTion or Decision sy Drrecror, 
DEPENDENTS AND BENEFICIARIES CLAIMS SERVICE 


By: Jovencio Suarez anp Eprranza Pagurnequinc Dz 
Svargz, Parents or Deczasep Vereran Ricarpo P. 
Suarez 


L. Decision APPEALED From: Denial of claim for Retroac- 
tive Pension, Public Law 195, 81st Congress. 


II. Basis or Apreau: Errors of Facts. 


PerrrIon 


Comes now the undersigned appellants and petitioners 
before the Director, Dependents and Beneficiaries Claims 
Service, Washington 25, D.C., respectfully states; 

That the Board of Veterans Appeals has erred in decision 
rendered ; 

That we were miserably living from the date of death of 
our deceased veteran son and did not have any income suffi- 
cient for our reasonable support and maintenance until 
sometime in April, 1947. Some charitable friends of the 
father of the veteran who had a temporary investment on 
that date kindly allowed and employed the veteran’s father, 
Jovencio Suarez, for a limited period of time until about 
the end of 1948 when the investment was automatically 
cancelled. The Sagay Construction Company constructed 
a temporary bridge across the Himoga-an River, Sagay, 
Negros Occidental, Philippines, and was allowed to charge 
vehicles crossing the river by means of the temporary 
bridge. About the end of 1948 the bridge of the govern- 
ment was finished and vehicles passed through the govern- 
ment bridge, rendering the temporary bridge of the Sagay 
Construction Company useless and of no income. 
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In view of the above circumstances, and evidences already 
submitted, we are still of the opinion that we are entitled 
to the compensation from the date of death of our veteran 
son, even if the period from April 25, 1947 to the later 
part of 1948 will be excluded. 


Wuenreor, we respectfully pray for the fairness and jus- 
tice sake, the reconsideration of the denial of our claim. 


In Wirxess WxeEneor, we have hereunto affixed our sig- 
natures this 12th day of May, 1953 at Sagay, Negros 
Occidental, Philippines. 

(s) Jovexcro SuaREz, 

Claimant. 
(s) Eprranta Paquine Quine De Suarez, 
Claimant. 
ReEPuBLIC OF THE PHILIPPINES, 
Province of Negros Occidental, 
Municipality of Sagay, ss: 


SupscRIBED AND Sworn To Berore Mz, this 12th day of 


May, 1953 at Sagay, Negros Occidental, Philippines by 
above affiants to whom the statements herein were fully 
made known and explained and I certify that each and 
every paragraph therein was read to them and that they 
fully understand the penalties provided by law for any 
false statement to a material fact. 


(s) Vicrorrso G. Crvz, 
Notary Public. Until December 31, 1953. 
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EXHIBIT F 
(Filed October 25, 1957) 


VETERANS ADMINISTRATION 
Washington 25, D. C. 


June 10, 1953 
8BAC 


XC-— 6 388 869 
Suarez, Ricardo P. 
Mr. Jovencio R. Suarez, 
Mrs. Epifania Paquingquing de Suarez, 
Fabrica, Negros Occidental, 
Philippines. 


Dear Sir anp Mapam: 


Reference is made to your affidavit of 5-12-53 regarding 
the denial of your appeal from the disallowance of your 
claim for gratuitous insurance benefits. 


Attention is invited to the paragraphs checked below: 
1. This matter is receiving our attenion. Further 


action awaits evidence which is being obtained 
by this office. 


. You will be further advised at the earliest pos- 
sible date. 


. The enclosed copy of correspondence is self- 
explanatory. 


. The enclosed evidence is no longer required and 
is returned to you. 


. The enclosed form(s) should be executed 
and returned promptly to this office in order 
that further action may be taken in the matter. 


. As you were informed by the Board of Veterans 
Appeals, the denial of your appeal constitutes 
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final administrative action on your claims, and 
no further consideration by this office is in order. 


Very truly yours, 


R. J. Hrvron, 
Director, 
Dependents and Beneficiaries Claims Service. 


FL 8-96 
May 1948 
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EXHIBIT G 
(Filed October 25, 1957) 
Fabrica, Negros Occidental 
Philippines 


July 27, 1953 
XC- 6 388 869 
Suarez, Ricardo 
Chairman, 
Board of Veterans Appeals, 
Veterans Administration, 
Washington 25, D.C. 


Sr: 


This has reference to our claim for gratuitous National 
Service Life Insurance as the dependent parents of the 
veteran named-above, which was previously disallowed by 
the Director, Dependents & Beneficiaries Claims Service, 
Veterans Administration, Washington 25, D.C. for the 
reason that we were not dependent upon the meaning of 
the law. An appeal has been certified to that Honorable 
body, yet in view of evidence that doesn’t warrant a change 
of the decision, the Board finds that the decision rendered 
is confirmed. 


In this connection, in view of the fact that I have at pres- 
ent a new and material evidence to support the allegations 
that we were dependents upon the meaning of the law, we 
wish to manifest and would like to secure the permission 
of that august body that we be allowed to submit the said 
new and material evidence as stated above. 


Wherefore, in the light of the foregoing considerations, 
we pray further, that early and preferential attention be 
given hereon, we remain 
Very respectfully yours, 
(s) Jovencio R. Svanzz, 
(s) Eprranza Paguine Quine De Suarez. 
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EXHIBIT H 
(Filed October 25, 1957) 


Vererans Benerirs OFFICE 


VETERANS ADMINISTRATION 
Munitions Building 
Washington 25, D. C. 


November 12, 1953 
3072-8BBB 


XC 6 388 869 
Suarez, Ricardo P. 
Mr. Jovencio R. Suarez, 
Mrs. Epifania P. De Suarez, 
Fabrica, Negros Occidental, 
Philippines. 


Dear Mr. anp Mrs. SuaREz: 


Reference is made to your letter dated October 19, 1953 
concerning your claims for death compensation under Pub- 
lic Law 195, Sist Congress and gratuitous National Service 
Life Insurance in this case. 

Attention is invited to the paragraphs checked below: 

1 1. This matter is receiving our attention. Further 
action awaits evidence which is being obtained by 
this office. 

OO 2. You will be further advised at the earliest possible 
date. 


Oo 3. The enclosed copy of correspondence is self- 
explanatory. 


Ol 4. The enclosed evidence is no longer required and 
is returned to you. 
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(0 +5. The enclosed form(s).—— should be executed and 
returned promptly to this office in order that 
future action may be taken in the matter. 


6. The evidence submitted has been considered but 
warrants no change in the previous action taken. 
The denial of your appeals from disallowance of 
your claims for National Service Iife Insurance 
and death compensation prior to January 1, 1949, 
constitutes final administrative action. 


Very truly yours, 


BE. H. Cauianan, 
Acting Chief, Dependents Division. 
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EXHIBIT I 
(Filed October 25, 1957) 
Fabrica, Negros Occidental 
Philippines, 


March 29, 1954 
XC 6 388 869 
Suarez, Ricardo P. 
Acting Chief, 
Dependents Division, 
Veterans Administration, 
Washington 25, D. C. 


Sm: 


This has reference to your letter dated March 9, 1954 in 
which you informed me that no change is warranted in the 
previous decisions of that office disallowing my claim for 
gratuitous National Service Life Insurance. In this case, 
therefore I could then express that justice was not ac- 
corded me because before God and Man, I am not as what 
you have expected me as what appeared in our previous 
erroneous claim papers submitted to that office affecting 
our dependency to the veteran. 


I am herewith sending you VA Form 8-509 duly executed. 
Trusting that early action and reconsideration be given 
my claim. 


Thanking you in anticipation for whatever attention given 
this matter, I remain 


Very respectfully yours, 
(s) Errranua P. De Suarez 


Encl. as stated. 
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EXHIBIT J 
(Filed October 25,1957) 
Veterans BENEFITS OFFICE 


VETERANS ADMINISTRATION 
Munitions Building 
Washintgon 25, D. C. 
October 12, 1954 


3072-8BBB 
XC 6 388 869 
Svazez, Ricardo P. 
Mrs. Epifania P. Vda. de Suarez, 
Fabrica, Negros Occidental, 
Philippines. 


Dear Mapam: 


Reference is made to your letter dated August 11, 1954, 
relative to gratuitous National Service Life Insurance. 
Attention is invited to the paragraphs checked below: 


. This matter is receiving our attention. Further 
action awaits evidence which is being obtained by 
this office. 


. You will be further advised at the earliest possible 
date. 


. The enclosed copy of correspondence is self- 
explanatory. 


. The enclosed evidence is no longer required.and is 
returned to you. 


. The enclosed forms(s) should be 
executed and returned promptly to this office in 
order that further action may be taken in the 
matter. 
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6. As you have been previously informed, the denial 
of your appeal constitutes final administrative 
action on your claim. No further action may 
therefore be taken. 


Very truly yours, 


E. H. Cantazan, 
Chief, Dependents Claims Division. 
FL 8-96 


May 1948 
bjg 
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EXHIBIT KE 
(Filed October 25, 1957) 
Fabrica, Negros Occidental 
Philippines, 
November 23, 1954 


XC-6 388 869 
Suarez, Ricardo P. 
Chairman, 
Board of Veterans Appeals, 
Veterans Administration, 
Washington 25, D. C. 


Sm: 


This has reference to my claim for gratuitous National 
Service Life Insurance as the dependent mother of the 
above named deceased veteran which was recently denied 


consideration by the original office of jurisdiction and con- 
firmed by that office on the ground that my deceased hus- 
band had a sufficient income for his support. However, in 
view of the fact that the records does not show that I have 
an income sufficient for my reasonable support, it is further 
reiterated that reconsideration be given that gratuitous 
National Service Life Insurance due the estate of the de- 
ceased be granted me as the dependent mother of the 
veteran. 

Thanking you in anticipation for whatever attention 
given this matter, I remain 


Very respectfully yours, 
/s/ Evrrants P. Voa Dz Svazez. 
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EXHIBIT L 
(Filed October 25, 1957) 


December 27, 1954 : 
1CAA 

XC-6 388 869 

Suarez, Ricardo P. 

Mrs. Epifania P. Vda de Suarez, 

Fabrica, Negros Occidental, 

Philippines. 


Dear Mrs. SuaBEZ: 


This will acknowledge receipt of your letter of November 
23, 1954, regarding your insurance claim in the above- 
captioned case. 

The Board’s determinination was made on the record 
in its entirety that the evidence did not establish your 
dependency during the relevant period in question and the 
appeal was denied. 


It is provided by law that claims for benefits admin- 
istered by this Administration are subject to one review 
on appeal to this Board. Since such review has been 
accorded your claim, no further action is indicated by this 
office. 

Very truly yours, 


BR. L. Jaznacin, 
Chairman Board of Veterans Appeals. 


Sent thru Manager, VARO, Manila, Philippines thra 
Foreign Affairs Division. 


GUB :kss 
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ORDER DENYING DEFENDANT'S MOTION TO DISMISS OR IN THE 
ALTERNATIVE FOR A SUMMARY JUDGMENT 


(Filed November 4, 1957) 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 659-56 
Errranta P. Voa De Svuanezz, PLAINTIFF, 
v. 


Unrrep Srares or America, DerenDaNt 


Oxper Denyinc Dzerenpant’s Morton tro Dismiss or IN 
THE ALTERNATIVE FOR A SUMMARY JUDGMENT 


The motion of the defendant to dismiss this action or in 
the alternative for a summary judgment coming on to be 
heard by the Court, and the Court having heard the 
argument of counsel, and being fully advised in the prem- 


ises, it is this 4 day of November 1957, 


OxprrEp, that the motion of the defendant to dismiss 
this action or in the alternative for a summary judgment 
be, and the same is hereby denied. 


/s/ ALEXANDER Ho.tzorr, 
United States District Judge. 


Approved as to form: 


Perer C. CHarvHas, 
Attorney Department of Justice, 
Attorney for the defendant. 


9g 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
(Filed November 6, 1958) 
Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE DIS- 
TRICT OF COLUMBIA 


Civil Action No. 659-56 
Eprranua P. Voa De Svakez, PLAINTIFF, 
v. 

Unrrep States or AMERICA, DEFENDANT 


Foxprnes or Fact anp ConcLusions OF Law 


The above entitled cause coming on for hearing before 
the Court this 3rd day of November, 1958, and the Court 
having heard all of the evidence offered by the parties, and 
the argument of counsel, and being fully advised in the 
premises, makes the following 


Fuxpines or Fact 


1. That the plaintiff is a citizen of, and resident of, the 
Philippine Islands, and brings this suit in accordance with 
the provisions of the National Service Life Insurance Act. 

2. That Ricardo Suarez, the son of the plaintiff, entered 
into the military service of the United States on December 
8th, 1941, and died while in said military service on June 17, 
1942. 

3. That while the said Ricardo Suarez was in the military 
service, and pursuant to Section 802 (d) (3) (B) of Title 38 
of the United States Code, he was insured by the said de- 
fendant in the sum of Five Thousand ($5,000.00) payable 
to his dependent parents. 
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4, That Jovencio Suarez, the father of Ricardo Suarez, 
survived him but died prior to the institution of this action. 

5. That Ricardo Suarez was never married during his 
lifetime, and that the only persons within the permitted 
class of beneficiaries surviving him was his father and 
mother. 

6. That a claim for the insurance herein sued upon was 
filed by the plaintiff with the United States Veterans Ad- 
ministration on April 25, 1947, and that the same was con- 
tinuously under consideration until the said claim was de- 
nied on December 27, 1954. 

7. That the plaintiff was born on April 8, 1892. 

8. That the plaintiff, Epifania Suarez, was a dependent 
parent within the meaning of that term as contained in the 
insurance granted to Ricardo Suarez. 

9. That Claude L. Dawson, as attorney for the plaintiff, 
is entitled to a reasonable attorney’s fee which the Court 
finds to be ten (10%) per cent of any amount that the 
plaintiff may recover by reason of this action. 

Upon the foregoing findings of fact, the Court makes the 
following: 

Conciusions or Law 


1. That this Court has jurisdiction over the parties, and 
the subject matter of this litigation. 

2. That the plaintiff, Epifania Suarez, is entitled to a 
judgment against the defendant, United States of America, 
for monthly installments of insurance commencing on June 
17, 1942, payable under the provisions of Section 802 (d) (3) 
(B) of Title 38 of the United States Code as the dependent 
mother of Ricardo Suarez, the amount to be computed and 
paid by the United States Veterans Administration in ac- 
cordance with their regulations. 

3. That Claude L. Dawson, Attorney for the plaintiff, 
1049 Shoreham Building, Washington 5, D. C. is entitled 
to a reasonable attorney’s fee in the amount of ten (10%) 
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per cent of any amount which the plaintiff may recover by 
reason of this action. 
Let judgment be entered accordingly. 
/s/ Epwazp M. Cunzan, 
District Judge. 


November 4, 1958. 


A True Copy. 


Test: Harry M. Hull, Clerk, 


By Anne W. Lypponz, 
Deputy Clerk. 
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JUDGMENT 


(Filed November 6, 1958) 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 659-56 


Eprranu P. Voa De SvAnez, PLAINTIFF 
v. 


Unrrep States or AMERICA, DEFENDANT 


JUDGMENT 


The above entitled cause coming on for hearing before 
the Court, and the Court having heard all of the evidence, 
and the argument of counsel, and being fully advised in 
the premises, and further having made findings of fact, 
and conclusions of law in favor of the plaintiff, and against 
the defendant, it is this 4th day of November, 1958, 

Ozprrep, Apsupczp and Derrzemrven, that the plaintiff 
Epifania Suarez have and recover against the defendant, 
United States of America, monthly installments of insur- 
ance on the insurance granted to her son, Ricardo Suarez, 
under the provisions of Title 38, Section 802 (d) (3) (b) 
of the United States Code commencing on June 17, 1942, 
and continuing until date of judgment herein, as the 
dependent mother of Ricardo Suarez, the amount due the 
plaintiff to be computed and paid to her by the United 
States Veterans Administration, and it is further 

Oxperep and Apsupezp, that the United States Veterans 
Administration deduct from the payments to be made to 
the plaintiff the sum of ten (10%) of all payments made 
by reason of this action and pay the same to Claude L. 
Dawson, Attorney for the Plaintiff, 1049 Shoreham Build- 
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ing, Washington 5, D. C. as a reasonable attorney’s fee for 
his services. 
/s/ Epwanp M. Curzan, 
District Judge. 
A True Copy. 
Test: Harry M. Hull, clerk, 


By Anne W. Lyppone 
Deputy Clerk. 


Approved as to form: 


/s/ Perer C. CoaRuHas, 
Attorney, for Defendant United States of America. 
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NOTICE OF APPEAL 
(Filed January 2, 1959) 
Notice of Appeal, 73(b) 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 659-56 
Brrranta P. Voa Dz Suarez, PLAINTIFF, 
v. 

Unrrep Srarzs or AMERICA, DEFENDANT 


Norice or APPEAL 


Notice is hereby given this 2nd day of January, 1959, 
that Defendant, United States of America, hereby appeals 
to the United States Court of Appeals for the District of 


Columbia from the judgment of this Court entered on the 
4th day of November, 1958 in favor of plaintiff Errrania P. 
Voa De Suarez, against said defendant, United States of 
America. 


/s/ Een Lee Park, 
Defendant, 


Enzen Lez Park, 
Attorney for Assistant United States Attorney. 
Copy mailed to: 


Cuavve L. Dawson, Esqure, 
1049 Shoreham Building, 
Washington 5, D. C. 


44. 
ORDER EXTENDING TIME TO FILE RECORD ON APPEAL 


(Filed February 2, 1959) 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 659-56 


Eprranua P. Voa De SuakeZ, PLAINTIFF, 
v. 


Unrrep Srares or AMERICA, DEFENDANT 


OrpER 


It appearing that the record on appeal is due to be filed 
in the Court of Appeals on February 11, 1959, and 
It appearing that the United States Attorney, as attorney 
for the defendant, has requested that the time for filing 
the record be extended to and including April 2, 1959 for 
the reason that the Solicitor General has not yet approved 
prosecution of the appeal, and 
It appearing that this Court under Rule 73(g) of the 
Federal Rules of Civil Procedure 
in its discretion and with or without motion or notice 
may extend the time for filing the record on appeal 
and docketing the appeal, if its order for extension 
js made before the expiration of the period for filing 
and docketing as originally prescribed or as extended 
by a previous order. 
it is this 2nd day of February, 1959, 


Oxpzrep that the time for filing the record on appeal be 
and it hereby is extended to and including April 2, 1959. 
/s/ Marraew F. McGuire, 
Copy sent to: Judge. 
Craupe L. Dawson, Esa. 
1049 Shoreham Building, 
Washington 5, D. C. 
Attorney for plaintiff. 
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